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4.12 Return

This section looks into main developments in EU+ countries in the area of return, focusing on developments
concerning return of former applicants for international protection (whose claims have been rejected or who
opt for withdrawal of their claim and voluntary return to the country of origin).

In its Annual Risk Analysis for 2018772 Frontex identified that Member States continued to struggle to
effectively return those whose asylum application was rejected and who were not granted subsidiary
protection status and the overall relatively low ratio of effective returns in particular to African and Asian
countries. In the Risk Analysis for 2019773, based on developments in 2018, Frontex further underlined that
the number of effective returns in 2018 once again fell short of the decisions issued by Member States to
return migrants. Around 148 000 migrants who were not granted asylum or subsidiary protection were
returned to their countries of origin, little more than half the total number of return decisions issued. In
particular, no measurable progress was made as regards returns to West Africa— while the number of return
decisions issued increased by roughly 80 % compared with 2017, effective returns remained unchanged,
reflecting deficits in cooperation and administrative capacity in countries of origin.

- L egislative changes

With two new laws published at the end of the year, Belgium modified the Immigration Act in order to ease
the return of applicants for international protection having introduced subsequent application under very
strict circumstances. Following the change in Act LXXX of 2007 in Hungary, aiens policing procedure
starts immediately after a negative decision on asylum application and an application for judicial review does
not have a suspensive effect automatically, while immediate judicial protection can be requested in the
application. In France, the implementation of expulsion decisions against rejected asylum seekers was
amended. The law of 10 September 2018 that entered on 1 January 2019 put an end to the automatically
suspensive nature of the appeal before the National Asylum Court (CNDA) against the OFPRA's rejection
decision for certain categories of asylum seekers placed under fast-track and special procedure for those from
safe countries of origin. A return decision (obligation to leave the French territory: OQTF) can be taken at
this stage. This decision can be contested before the administrative judge which can suspend the execution of
the measure until the decision of the CNDA. The appeal, in these very limited cases, is therefore not
automatically suspensive anymore.

Pending legidlative proposals concern aspects of return of former asylum applicants. In Finland, a proposed
amendment to Aliens Act 774 foresees that travel document of an applicant for international protection

could be taken to the possession of the authorities until the applicant is granted a residence permit or leaves
the country. The goal is to ensure the smoothness of the asylum procedure so that a missing travel document
would not prevent the identification of an applicant or the removal of a person who has received a negative
decision concerning international protection. Another change was proposed to the processing of asylum
seekers subsequent applications aiming to prevent the filing of subsequent applications that are intended for
delaying the person’s removal from the country (see Section on special procedures).

In Luxembourg a legislative amendment was proposed 775 sstipulating that in the context of taking a
decision regarding the return of a unaccompanied minor (both applying for international protection and other
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categories) the best interest of the child is individually evaluated by a multidisciplinary team.776 Also in the
Netherlands a legisative proposal for the detention and return of foreign nationals is under discussion to
provide a legal basis for stopping and questioning, transfer and detention pending forced return. In order to
assess whether a person should be placed in immigration detention, it may be necessary first to stop and
guestion the foreign national and take him or her along for interrogation. The existing powers for stopping
and questioning, transfer and detention, however, they pertain to situations in which it is suspected that the
third-country national is staying illegally in the Netherlands. A third-country national who has submitted an
asylum application or is anticipating his’her transfer, is often staying legaly in the Netherlands and the
legislative proposal fills the gap. 77

More generaly, in Bulgaria the national legislation was amended in 2018 with additional measures to ensure
the return of the citizens of third countries in accordance with Directive 2008/115/ EU, among others two
new alternatives to detention were introduced. In Finland the removal from the country of those who have
committed criminal offences and those who pose a danger to public security was accelerated with a
legislative amendment that entered into force on 1 January 2019. In Estonia the Identity Documents Act
amendment entered into force, allowing the Police and Border Guard Board to issue the European travel
document for return in accordance with the Regulation (EU) 2016/1953. In Hungary Act Il of 2007 on the
Admission and Right of Residence of Third-Country Nationals was modified 7’8 so that procedural rules
regarding return and readmission — for example, usage of language, communication of decisions etc. — are
now included in Act Il of 2007 instead of the new law on administrative proceedings which rules other
administrative procedures outside of aliens policing. In Italy Law No 132 of 1 December 2018 doubled the
duration (from 90 to 180 days) of the maximum period of detention of third-country nationals in the centre of
permanence for returns. This applies in the cases in which the expulsion is not possible due to temporary
obstacle in preparation of the return or the execution of the removal.

On 20 December 2018, the Law Amending the Law of the Republic of Lithuania on the Lega Status of
Aliens was passed and, as of 1 July 2019, will stipulate that wider possibilities will be provided to oblige an
alien to voluntarily leave the territory of Lithuania, the obligation will be introduced for the Migration
Department and the State Border Guard Service to inform an alien about the possibility to apply for a
voluntary return to a foreign state a decision on expulsion of an aien from Lithuania will be issued not only
by the Migration Department but also by the State Border Guard Service, i.e. the decision will be issued by
the authority which has established the ground for the alien’s expulsion; whereas the police will no longer
decide on an alien’s obligation to leave Lithuania or on their return to athird country.

- Detention pending return and alter nativesto detention

In March 2018, two new laws modifying the Immigration Act have been introduced in Belgium. The new
laws introduce the concept of alternative to detention for applicants for international protection. This means
that detention is only possible if no less coercive measures can be used. The new laws also define the
duration of detention and the risk of absconding according to 11 criteria. Since summer 2018 in Belgium
families with underage children can be detained in dedicated detention centres pending their removal.779

In Norway more specified provisions for the detention of minors as part of the return procedure, ensuring
that minors are only arrested or detained as a last resort and for the shortest possible period of time.780

Some EU+ countries increased their detention capacity in 2018.

In accordance with an assignment from the Swedish government, the Migration Agency increased its
detention capacity, which reached 417 beds at the end of 2018. A new building C in the Foreign National
Detention Facility BA& Jezova (taking into account the needs of vulnerable groups) was built in 2018 in the
Czechia. In the end of 2018 a new detention centre was opened in Rae municipality in Estonia, which
replaced the previous detention centre in Harku, accommodating up to 123 returnees and asylum seekers and



offering improved living conditions.

In the United Kingdom, developments were noted in the field of alternatives to detention where legisative
changes were introduced setting out a new power of immigration bail (setting out who can be bailed; the
conditions that can be imposed on individuals; the consequences if an individua breaches bail conditions,
and when bail ends) which repealed and replaced the previous complex legal framework contained in
Schedules 2 and 3 to the Immigration Act 1971.

- Instruments and toolsrelated to return

"Database of foreigners staying or having stayed in Estonia illegally” (UUSIS ILLEGAAL) was fully
developed in 2018 and should be launched by June 2019. This data system supports Police and Border Guard
Board in return procedure and will improve interoperability with other databases and ability to collect
statistical data.

In ajoint effort with Denmark, France, Germany, Sweden and the United Kingdom, in 2018 Austria
prepared an internal guideline for harmonising forms and procedures used in voluntary return and
reintegration, while implementing a corresponding pilot project in the Russian Federation and Morocco.
Regarding return of former asylum applicants, PBGB compiled in collaboration with specialists in this field,
the Guidelines of Child Treatment, in 2018. The document is not for public use and also contains a chapter on
the procedure how to deal with unaccompanied minors.

- Jurisprudence

The ECtHR ruled on several occasions on the application of non-refoulement principle throughout 2018.781

Following the case of the return of Sudanese nationals in 2017, severa rulings in Belgium recalled the
necessity to assess the risk of torture and inhuman or degrading treatment contrary to Article 3 of the
European Convention on Human Rights (ECHR) in any case of removal even if no application for
international protection has been made previoudly or if no coercive measures are foreseen.

As regards the relation between Dublin transfers and return transfers, in its decisions of 8 March 2018782
and 9 March 2018783 the CALL underlined that a return decision implies the removal to a third country
outside the European Union, while in case of a take-back by a Member State responsible for examining the
application for international protection, only a transfer decision can be taken. Both procedures do not offer
the same guarantees and do not have the same consequences. If the Dublin 111 Regulation applies, a return
decision cannot be taken, but a decision to transfer the applicant to the responsible Member State should be
taken. Only in case that the application for international protection was rejected by final decision by the
Member State responsible for examining the application, the Immigration Office has the choice to either take
a return decision to the country of origin or another third country outside the European Union, or ask for a
transfer to the Member State responsible for examining the application for international protection. If it is
opted for atransfer, the Dublin 11 Regulation applies.

As regards relation between expulsion and end of protection the French CNDA found in its judgment of 31
December 2018784 that the expulsion of a person previously granted international protection shall not
prevent the termination of the refugee status according the national legislation due to the person from being
considered a serious threat to the security of the State.

B nternational projects



[1n 2018 Austria (leading the working group on harmonisation) and Sweden became partners in the European
Return and Reintegration Network (ERRIN)./82

- Other developments and practical measures

In the Czechia, since 2019 asylum seekers who withdraw their asylum application and those whose asylum
application will be rejected (under particular conditions) are included in the target groups of the relevant
AMIF project regarding assisted voluntary return and reintegration assistance. It means that also this category
of returnees may (under certain conditions) apply for reintegration assistance. (As a genera rule, citizens of
countries with visa liberalisation are not considered to be eligible. Exemptions might be considered under
certain conditions.) Emphasisis put on the cooperation with particular embassies of third countries.

In Finland, active measures were taken in order to increase returns, for example enhancing the use of the
voluntary return system and motivating those who have received a return decision to return voluntarily, also
the amounts voluntary return assistance were increased. For example, the project called AUDA ams to
diversify and further develop voluntary return in Finland.”88 One of its components is to define how the
foreign policy measures could better support voluntary return and, for example, how and where the
reintegration measures provided by the Finnish government could be bridged with the other (development)
aid allocated to the country of return. The other component is to establish a dialogue with diaspora
communities and NGOs on how they could support the positive development of the return country by, for
instance, implementing projects in the country. AUDA has also undertook a large information campaign on
voluntary return mainly in social media (Facebook, Twitter, Instagram and sponsored displays) showcasing
video interviews with Iragi and Somali returnees./87 A follow up research will be published at the end of
2019, based on interviews with approximately 200 Iragi, Afghan and Somalian returnees, focusing on their
economic, social and socio-psychological reintegration. France focused on the effectiveness of assigned
place of residence and the survelllance of foreigners subject to a return decision, as well as the
implementation of expulsion decisions.

In their submissions to the Annual report, civil society raised several concerns with regard to implementation
of returns in EU+ countries. Challenges were raised with regard to returns concerning family members of
different nationalities’88, stateless applicants’89, experience of child returnees to Afghanistan’®0, instances
of forcible disappearance upon return./91

ECRE published an anaysis about the European practices on return, including voluntary departures and
assisted voluntary return./92
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