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5.1.5 Detention and return of minors

The detention and return of minors were scrutinised in the course of 2020. For example, in Moustahi v France, the ECtHR
ruled that it was not in the children’s best interests when they were detained with unrelated adults in France and then
returned to Comoros without an adequate individual assessment. The court underlined that keeping the children in a
detention centre could have “caused them stress and anxiety, with particularly traumatic repercussions for their mental state”.

Likewise, the CRC found that Switzerland failed to assess the children’s best interests when there was no direct hearing
pending a Dublin transfer of a family. The CRC recommended that national authorities should not impose an age limit in law
or in practice as this could limit the children’s right to be heard and to express their views regarding their personal
circumstances. In this case, the CRC noted that the Swiss authorities did not consider the traumatic conditions that the
children had experienced by fleeing their country of origin twice, due to a previous return (see Section 4.2) 

In March 2002, the Netherlands amended the rules for unaccompanied minors who cannot return to their home country
through no fault of their own. The change aimed to clarify the situation and prevent repeated applications. Unaccompanied
minors may be eligible for the ‘no-fault’ residence permit if it is shown that a return to the country of origin was impossible
within a maximum timeframe of 3 years. The Aliens Circular was amended accordingly to start following the first asylum
application.1296

Following the ‘Interest of Children in Foreigners' Law’ project, a new project, ‘Cooperation for Children in Foreigners'
Policy’ (Samenwerkingsverband Kinderen in het Vreemdelingenbeleid), was established between the IND, DT&V and the
Council for Child Protection (Raad voor Kinderbescherming, RvdK). A contact person was appointed from each organisation
to find common, sustainable solutions to issues concerning foreign children. This project will also ensure that the best
interests of children are sufficiently considered within administrative and immigration laws.1297

France and Morocco signed an agreement, which, among others, aims to facilitate the return of unaccompanied children, but
civil society organisations were concerned that the agreement itself was not published immediately and still not available in
April 2021.1298, 1299  
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