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4.3.1 Border procedures

Many applications for international protection are made at the border of a country orin
@ a transit zone before an applicant gains entry into the territory. In well-defined
circumstances under the recast Asylum Procedures Directive, a Member State can
handle the application directly in such a location, either to assess its admissibility or to
fully determine the case on the merits of the application.

4.3.1.1 Border procedures in the new Pact on Migration and Asylum
One of the most important proposals in 2020 was the mandatory pre-screening procedure
I at the border which was included in the new Pact on Migration and Asylum. The procedure
would include steps to establish the identity of new arrivals, assess the risk they pose for
security and public health, and identify any special needs.382 New rules included in the pact also
concern the asylum border procedure and return border procedure (see Section 2).ﬁ
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The EASO publication on Border Procedures for Asylum Applications in EU+ Countries was
published shortly before the presentation of the pact to inform discussions on the topic. The
European Parliamentary Research Service drew up a European Implementation Assessment on
asylum procedures at the border, highlighting divergences in Member States’ practices and

underlining concerns around fundamental rights compliance.&

4.3.1.2 Different practices in applying the border procedure

%ﬂ‘:{: - Various types of border procedures, typically focusing on swift processing, were
QD introduced or extended in 2020. In Greece, the ‘fast-track border procedure’ foreseen
) by Law No 4636/2019, in force since 1 January 2020, was applied to people arriving on
the Greek Eastern Aegean islands. Staff of the Hellenic Police or the Armed Forces may register
applications, notify decisions, receive appeals and exceptionally conduct interviews. In 2020,
Greece also extended the exceptional border procedure that applies to third-country nationals in
Reception and Identification Centres in Lesvos, Chios, Samos, Leros and Kos until 31 December
2021.382

The Greek Council for Refugees, METAdrasi and the Network for Children's Rights raised concerns
about the fast-track border procedure due to the possible limitation of procedural guarantees. For
example, they reported that the time limits to examine and submit documentation by lawyers

during border procedures in the hotspots became even stricter and more difficult, with continued
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violations of safeguards for vulnerable asylum applicants.@

In Italy, the Legislative Decree No 130, which amended Law No 132 of 2018 (the Salvini Decree),
entered into force on

22 October 2020 and touched upon the accelerated procedure and revoked the 18-day procedure.
It provides that the

9-day procedure is applied to applications made at the border after trying to elude border checks.
ﬁApplications made from return facilities (Centri di Permanenza per il Rimpatrio) and those
made by applicants from safe countries of origin are assessed within the 9-day accelerated
procedure, while a new ground for the 5-day procedure was established for applicants convicted of
serious crimes.

In 2020, the use of the border procedure was still suspended in Hungary. However, Hungary uses a
de facto border procedure which is not in compliance with EU law, as confirmed by the European
Commission in the infringement procedure against Hungaryﬁand the CJEU. Furthermore, as a
result of the CJEU judgment in FMS and Others

(C-924/19), Hungary closed the facilities in the transit zones of Részke and Tompa on 21 May
2020.

A new Lithuanian law foresees that those who apply for asylum at border crossing points or transit
zones are not considered to have entered the territory of Lithuania until a decision to allow
entrance is issued. This decision must be issued by the Migration Department within 48 hours from
the registration of the asylum application. Applicants who were not allowed to enter the territory
were accommodated at border crossing points or transit zones during the timeframe for lodging an
appeal.&

In the Netherlands, the Immigration and Naturalisation Service (IND) published updated work
instructions on the border procedure, which are applied since 14 May 2020. The instructions cover
time limits, procedural aspects, refusal of entry, detention at the border and practical examples for
case officers.229 In France, the Council of State ruled on 8 July 2020 that COVID-19 pandemic
restrictions cannot justify a refusal to register asylum applications made at the border. In Spain,
the Constitutional Court ruled on 19 November 2020 that the legislation on a special asylum
regime for Ceuta and Melita (Spain’s two autonomous cities at the Moroccan border) was
constitutional, given that there are specific legal pathways, including a judicial review by courts in
border procedures. But the court noted that procedures must comply with human rights
instruments and international protection principles.

4.3.1.3 Accommodation and detention at the border

/~_ Due to the specificity of the border procedure, it often raises questions related to

o i accommodation conditions provided during the procedure, and the application of

~ detention, and conditions related to guarantees for applicants with special needs and
vulnerable groups. In 2020, the European Parliament assessed the implementation of asylum
procedures at the border or transit zone of Member States. It concluded that the current practice
does not result in uniform and effective reviews of applications for international protection on the
basis of a fair process. In particular, certain Member States apply timelines within which a serious
consideration of an application is not feasible. Furthermore, applicants are placed in detention or
restricted in their freedom of movement without considering alternatives and deprived of
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opportunities to effectively exercise their procedural rights. A number of recommendations were
made to address the shortcomings in future legal and practical arrangements for border

procedures.39—l

Replying to the recommendations of the UN Human Rights Committee on its fourth periodic report
on detention at the border, Lithuania noted that its national law does not provide for the possibility
to detain asylum applicants at the border, but they are accommodated in specially-equipped
premises at border checkpoints or transit zones. If it is not possible to provide adequate
accommodation, other places may be provided by decision of the Migration Department under the
Ministry of the Interior. In addition, Lithuania provided several training sessions on asylum for its
SBGS officials.292

In the Netherlands, the Law of 22 April 2020 amended the Aliens Act 2000, providing a clear legal
393

basis for continuing detention pending an appeal during a border procedure.===-

In Spain, civil society organisations expressed concerns about the application of the special border
procedure in Immigration Detention Centres (Centros de Internamiento de Extranjeros, CIE) and
specifically deficiencies in providing adequate legal assistance, identifying vulnerable applicants
and the lack of specific safeguards for vulnerable persons (see Section 5).
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