r evaaqa Please citeas: EUAA, '3.9.1. Accessto legal aid during the first instance procedure' in
EUROPEAN UNION Asylum Report 2024, Junio 2024.

AGENCY FOR ASYLUM

3.9.1. Accessto legal aid during thefirst instance
procedure

3.9.1. Accessto legal aid during thefirst instance procedure

In 2023, institutional and organisational changes aimed to reform legal aid systems and enhance the quality
of services. However, some challenges were observed with access to legal aid and the provision of legal
assistance in certain procedures, namely the accelerated and Dublin procedures. In some cases, national
jurisdictions scrutinised the compatibility of legal norms related to the provision of legal aid with
constitutional requirements, whereas other courts ruled on the possibility to choose alawyer, the importance
of having assistance since theinitial stages of the procedure and the right to be assisted during the personal
interview.

Along with the reform of the reception system in Lithuania (see Section 3.6), amendments to legislation came
into force, namely the “Law of the Republic of Lithuaniaon the Lega Status of Foreigners’, Article 71(1)(4)
and the Law on State-Guaranteed Legal Aid. Following the changes, the Ministry of Social Security and
Labour, or an institution authorised by it, will replace the Migration Department in the organisation of state-
guaranteed legal aid for third country nationals.710UNHCR welcomed the reform of the legal aid system,
which aims to enhance the access of asylum applicants and beneficiaries of protection to quality legal
assistance.711

The Croatian government amended the Law on International and Temporary Protection, which clarified the
existing provisions on visits to reception centres by legal advisers, UNHCR, family members and the right to
orally receive information on legal aid in alanguage the applicant can understand, when such information
cannot be provided in writing.

Following areport by the Swedish National Audit Officein 2022, the Swedish Ministry of Justice initiated a
review to amend the requirements for public counsels who are legal aid providersin matters related to the
mandate of the Swedish Migration Agency.712The overall aim isto strengthen legal certainty in the
migration process, and the proposals within the review were subject to a consultation process. The proposed
changes will tighten the eligibility criteriafor being appointed as a public counsel and ensure that public
counsels are replaced without undermining the quality of the services and irrespective of the applicant’s
choice of the provider.713

In Austria, the Constitutional Court raised concerns about the constitutionality of the act governing the
functioning of the BBU, which is the agency tasked with the provision of legal advice and representation for
applicants for international protection.714The BBU published an opinion on the case, which examined the
legal conformity of itslegal advice and representation services with Constitutional provisions, and stated that
the legal services and the training offered to legal professionals were conducted in an independent manner,
without external interference or instructions.7150n 14 December 2023, the Constitutional Court considered
that independence was not fully ensured, in view of the fact that the BBU management is bound by
instructions from the Ministry of the Interior. The court gave the legislator until 30 June 2025 to amend the
BBU establishment act to include the necessary safeguards to secure independent legal services, and thus be
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compliant with Article 47 of the EU Charter.716The BBU welcomed the Constitutional Court decision by
stating that legal assistance remains an important service of the agency and the legal changes will further
secure the independence of the legal services provided to asylum seekers.717The ruling was also commented
on by civil society organisations and legal experts.718

UNHCR and ASGI commented on the reform introduced in Italy by Decree Law No 20/2023, converted into
Law No 50/2023,719which has a twofold impact on access to legal assistance: i) asylum seekers are no
longer accommaodated in reception and integration centres (SAls) which usually offer more services,
including legal aid; and ii) legal assistance is excluded from the services offered in extraordinary reception
centres (CAS) where asylum seekers are usually accommodated. 720UNHCR recommended that the national
authorities ensure procedural guarantees, including legal assistance and an effective remedy.721

According to the civil society organisation Equal Legal Aid, after the IOM withdrew its services in reception
centresin Greece, the number of requests for legal assistance significantly increased. There was insufficient
handover or follow-up on asylum cases, especially for referrals of vulnerable applicants. 722

The Irish Refugee Council expressed concern over access to legal aid in the accelerated procedure with an
applicant requiring complying within shorter deadlines. 723

In Switzerland, UNHCR highlighted the open legal advice counter within the premises of the federal
reception centre in Bern as agood practice. The counter provides legal and procedural information and easy
access to legal assistance.724

The Swiss Federal Administrative Court rejected an appeal submitted by an Afghan national who claimed
that his procedural rights were violated because his legal representative was not present during the Dublin
interview. The court reiterated that legal assistance is hot mandatory in the Dublin procedure. It then noted
that the applicant had contact with the legal counsel prior to the Dublin interview, the legal representative
informed the SEM of the intention not to take part in Dublin interviews unless it concerned vulnerable
applicants and the SEM was in contact with the legal representative until he resigned. In contrast, Asylex
mentioned that state-funded |egal representatives no longer accompany asylum applicants during Dublin
interviews, sometimes being reportedly denied accessto it.725

The Icelandic Immigration Appeals Board ruled that the request of the applicant to be appointed a specific
advocate to represent her in the proceedings to review a negative decision and request for a new interview
must be re-examined in view of the principle of non-discrimination and legality. The board stated that the
applicant must be given the opportunity to request a specific advocate at the start of the proceedings before
an advocate is appointed, as long as the chosen advocate fulfils the conditions for appointment.

The Tallinn Administrative Court in Estonia annulled a negative decision given to a vulnerable asylum
applicant. The court stated that there were procedural irregularities and recommended that applicants should
be advised to seek legal support from the Estonian Human Rights Centre during the administrative
procedure. In asimilar case, the same court found procedural irregularities, including a violation of the
applicant’ sright to be assisted by hislawyer during the interview.

AsaUNHCR partner, the Croatian Law Centre continued to offer legal assistance in 2023 to asylum
applicants, beneficiaries of international protection and persons with temporary protection. Thework is
carried out under the project “ Accessto the territory and the asylum system in Croatia - Legal support and
capacity building”.726

The Lithuanian Red Cross signed a cooperation agreement with alaw firm to ensure better legal support asit
did not have enough capacity to do so during situations of crises.727

Upon request by the European Commission to review national programmes under AMIF and the Integrated
Border Management Fund, FRA underlined that accessto legal aid must be ensured, in particular related to
returns, detention and border procedures. 728
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