r evaa Please cite as: EUAA, '3.7.1.1. Comprehensive changes in detention regimes' in Asylum
EUROPEAN UNION Report 2024, Junl 2024

AGENCY FOR ASYLUM

3.7.1.1. Comprehensive changesin detention
regimes

3.7.1.1. Comprehensive changesin detention regimes

The Italian Law No 50/2023 brought several changes to the detention regime. New return and repatriation
centres (CPRs) may be established and maintained with a derogation from some laws — for example, rules on
procurement — until 31 December 2025 to ensure that centres can be opened quickly. Applicants may be
detained to determine elements on which the asylum claim is based and which cannot be established without
detention, within the limits of placesin CPRs. Furthermore, the circumstances indicating a risk of absconding
were extended to cases when the applicant does not have a passport or when the applicant provides afalse
identity. UNHCR noted that applicants often lack atravel document due to the circumstances in the country
of origin and the need to flee suddenly, and this may not be an indication of a person’s intention to evade
identity checks or a Dublin transfer.623Italian authorities stated that the new regime was compliant with the
recast RCD, Article 8.

Applicants may also be detained in hotspots or CPRs when lodging an application at the border to assess
their right to enter the country if they arrive from a safe country of origin or by evading relevant border
checks. The law requests applicants to provide afinancial guarantee as an alternative to detention. Shortly
after the entry into force of the law, the Tribunal of Catania delivered a series of judgments for applicants
with this profile, noting that the Questura ordered detention without a reasoned detention order and without
examining the necessity and proportionality of the measure.624The Ministry of the Interior appealed against
the Tribunal of Cataniajudgments before the Supreme Court of Cassation, which then referred the matter to
the CJEU for a preliminary ruling. For applicants awaiting a Dublin transfer, the law alows their detention in
CPRsif thereisasignificant risk of absconding, but only for the time strictly necessary for the execution of
the transfer and for a maximum of 6 weeks. For immigration detention outside the asylum context, the
maximum time limit was extended from 150 to 180 days.625

In Croatia, the legidlation on the restriction of movement for applicants was substantially amended. The law
now clearly states the grounds for applying such restrictions, including multiple consecutive attemptsto leave
the country during an asylum procedure. The decision on the restriction is regularly reviewed by the
administrative court if it lasts longer than 1 month and if there is a change in circumstances that may affect
the legality of the decision. The court also reviews the decision upon request by the applicant.626

The German Act on the Improvement of Removals, presented in 2023 and voted in the Federal Parliament in
January 2024, changed the legal framework pending areturn, and for example, allowed for the detention of
an applicant if the grounds for detention apply when the application was lodged.6271n its input to this report,
ECRE underlined that thisis relevant for cases when an applicant files a subsequent application to avoid an
imminent removal .628

The Luxembourgish Law on International and Temporary Protection was amended to include nine reasons
when a person can be detained awaiting a Dublin transfer, and the circumstances for presuming that there
was a significant risk for absconding were adjusted.629
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The length of immigration detention was revised in Czechia, where detention can be extended to a maximum
of 180 daysinstead of 120 days. At the same time, there is a shorter, 15-day period to appeal this decision,
instead of 30 days.630The Czech Supreme Administrative Court underlined that authorities cannot justify
detention based mainly on the fact that the person did not apply for international protection, either in Czechia
or another EU Member State. In another case, the regional court in Ostrava confirmed that arequest to re-
examine the reasons for detention should be decided within 5 days. The law does not specify this deadline,
but the court noted that authorities need to decide on the legality of detention within 5 days after a person
appliesfor international protection from immigration detention.

The Supreme Court in Poland delivered alandmark judgment which clarified the rules for the detention of
applicants for international protection, as well as detention pending areturn.

The Slovenian Administrative Court ruled that confining applicants to their rooms in the reception facility of
the asylum centre (which is a special facility within the reception accommodation offering pre-reception)
amounts to detention and does not qualify as an alternative to detention.631In another case, the court noted
that the applicant’s past behaviour during a one-off incident cannot justify detention. This measure must be a
last resort to protect public order and security.

The Finnish Ministry of the Interior started working on amendments to the grounds and length of
immigration detention. Foreigners could be detained on grounds of public order, security and having
committed serious offences. The possible length of detention is foreseen to be extended to 12 monthsin place
of the current 6 months.632

The draft of the new Belgian Migration Code spells out that children cannot be held in closed centres. This
has already been the case but was not codified in national legislation.633
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