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Among legislative and policy changes across EU+ countries, a modification to the Asylum Law
came into force in Luxembourg in July 2021. An appeal against a Dublin transfer decision means
an automatic suspension of the transfer until the administrative court takes a final decision
within 1 month.

Several aspects of remedies under the Dublin Il Regulation still required interpretation and
guidance from courts. For example, the French Council of State held that the extension of the
transfer deadline is one way to implement the initial decision on a transfer and does not imply a
new decision. Thus, it cannot be regarded as a separate decision subject to an appeal.

The CJEU delivered a preliminary ruling related to the right to an effective remedy against a
decision to transfer an applicant to another Member State (see Section 2.4). The ruling was
much commented on by various stakeholders with diverse perspectives on the case.455

Nonetheless, many new questions were referred to the CJEU for further clarification. For
example, the Court of the Hague referred questions for a preliminary ruling to clarify whether an
applicant, who was an unaccompanied minor at the moment of lodging the application, had the
right to an effective remedy against the decision of a Member State which refused a take charge
request.

A German Regional Administrative Court referred a similar question for a preliminary ruling in
the context of a referral covering 12 questions related to four thematic areas. However, the
respective administrative court decided on 18 February 2022 to withdraw the request in
accordance with the Rules of Procedure of the CJEU, Article 100(1), due to the fact that the
applicants withdrew their application. The case involved a Syrian family, where the father
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received subsidiary protection in Germany, while the mother and their three children entered
the EU later through Greece. Their application was first considered inadmissible, but then the
Greek authorities accepted their subsequent application and requested Germany to take charge
of the application. The German authorities rejected the request, noting that a decision had
already been made on the family’s application.

The Rome Tribunal also made a reference for a preliminary ruling to clarify whether the right to
an effective remedy also provides protection against the risk of indirect refoulement following a
transfer to a Member State which does not have systematic flaws within the meaning of the
Dublin Il Regulation, Article 3(2). At the core of the dilemma was the fact that Italian authorities
assess the concept of internal protection differently than the responsible Member State where
the applicant’s first asylum claim was lodged and refused. The court of Firenze sought
clarification from the CJEU on similar questions. Adding to the discussion, Forum réfugiés-Cosi
pointed out this occurrence especially for the Dublin transfer of Afghan applicants to EU+
countries that did not suspend returns to Afghanistan.456

Finally, the labour court of Liege in Belgium asked the CJEU whether national legislation is in line
with EU law when an application for an ordinary suspension of a transfer (under regular time
limits) and an application for the annulment of the transfer decision do not suspend the
implementation of the transfer. However, the court dismissed the case as manifestly
inadmissible.
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national doit tenir compte des circonstances postérieures a I’adoption de la décision de
transfert Dublin [Effective appeal and Dublin transfer: The national court must take into
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Université catholique de Louvain (Catholic University of Louvain).
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